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J  U  D  G  M  E  N  T

The  accused,  who  is  a  married  man  committed  rape  of  a 
minor girl,  who is  his  neighbour,  in  a  nearby  bamboo groves.  The girl 
conceived and delivered a child, who, of course, died within about 15 days. 
The accused confessed his guilt in the village meeting. 

PROSECUTION CASE : 

2. The prosecution case, may, in brief, be stated as follows : 

Mrs.  ‘Y’  lodged  an  ejahar,  on  18-12-2009,  before  the 
Officer-in-charge  of  Jamuguri  Police  Station,  alleging  that  taking 
advantage of absence of the family members at home, the accused Sri Arun 
Nayak  committed  sexual  intercourse  with  her  daughter  ‘Miss  X’,  aged 
about 12 years, and in consequence, she carried pregnancy of about 6/7 
months. 

INVESTIGATION : 

3. Based on the above ejahar, Jamuguri Police Station Case No. 
123/09,  u/s  376(f)  of  the  IPC,  was  registered  on  18-12-2009.  The  then 
Officer-in-charge of  Jamuguri  PS,  SI  Hema Kanta Dutta himself  took up 
investigation into the case. 

4. In  course  of  investigation,  SI  Hema  Kanta  Dutta,  the  IO, 
visited the place of occurrence, recorded the statements of the witnesses 
including the victim girl,  prepared a rough sketch map of  the place of 
occurrence, sent the victim girl to the Kanaklata Civil Hospital, Tezpur for 
medical examination and to Tezpur Court to get her statement recorded 
u/s  164 CrPC and on completion of  investigation,  submitted the charge 
sheet, u/s 376 (f) of IPC, against the accused Sri Arun Nayak.

TRIAL : 

5. Since the charge-sheeted offence, inter-alia,  u/s 376(f) of IPC 
is exclusively triable by the Court of Sessions, the Learned Chief Judicial 
Magistrate, Sonitpur, Tezpur, vide his order, dated 11-03-2011, passed, in 
GR Case No.2312/09, committed the case to this Court of Sessions for trial. 

Page 2 of 28

2



6. Upon  perusal  of  the  materials  on  record  and  hearing  the 
learned counsel for both the sides, a formal charge u/s 376(1) of the IPC, 
was framed, vide order, dated 15-07-2011. The charge, aforementioned, was 
read over and explained to the accused Sri Arun Nayak, to which he pleaded 
not guilty and claimed to be tried. 

7. In  order  to  prove  the  charge,  above  mentioned,  the 
prosecution has examined 10 (ten) witnesses including the doctor, while the 
defence cross-examined them. 

8. On closing the case for the prosecution side, statement of the 
accused  u/s  313  CrPC  was  recorded,  vide  order,  dated  19-06-2013.  The 
accused pleaded not guilty and inclined to adduce evidence in defence.  The 
defence side has  also examined one witness,  and cross-examined by the 
prosecution.  

9. I have heard the argument advanced by the learned counsel 
for both the sides. I have gone through the entire evidence proffered by the 
prosecution and the statement of the accused, recorded u/s 313 CrPC.

POINT FOR DETERMINATION : 

10. On going through the evidence on record and hearing the 
learned  counsel  of  both  the  sides,  the  following  point  emerged  for 
consideration in this case : 

 Whether  the  accused  Sri  Arun  Nayak,  6/7  months  before 
18-12-2009,  at  Banua Chuburi  Gaon,  under Tezpur Police  Station, 
committed rape on the victim Miss ‘X’ ? 

THE DECISION AND THE REASONS THEREFOR
LEGAL POSITION : 

11. Section  375  of  the  IPC  defines  the  offence  of  ‘Rape’  and 
Section 376 of the IPC prescribes the punishment for the offence. In order 
to bring home the offence of ‘rape’, the prosecution must prove, (i) that 
sexual intercourse by a man with a woman, (ii) that sexual intercourse was 
under the circumstances falling in any of the seven clauses of section 375 
of the IPC. Thus, the basic ingredients of the offence of rape u/s 375 IPC 
are, (a) that the accused committed sexual intercourse with a woman ; (b) 
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that he did so against her will  or without her consent ;  (c) if there was 
consent  it  was  obtained  by  putting  her  or  any  person  in  whom she  is 
interested in fear of death or of hurt ; (d) that when consent was taken 
under the deceitful belief that accused was her husband ; (e) if consent was 
taken  when  the  victim  was  incapable  of  understanding  its  nature  and 
consequences  due  to  unsoundness  of  her  mind  or  intoxication  or 
administration of any stupefying drug or substances by the accused, either 
personally  or  through some agent ;  (f)  when consent  was  given by the 
victim  under  18  years  of  age  ;  (g)  when  the  victim  is  unable  to 
communicate  consent  and  (h)  that  when  the  accused  had  sexual 
intercourse  with  his  wife  under  15  years  of  age.  It  has  been  further 
provided  that  a  woman  who  does  not  physically  resist  to  the  act  of 
penetration  shall  not  by  the  reason  only  of  that  fact  be  regarded  as 
consenting to the sexual activity.

EVIDENCE :

12. PW-1 is the father of the victim girl. His version is that the 
occurrence took place about one year ago. At the time of occurrence, his 
daughter Miss ‘X’ was about 13 years of age. The occurrence took place in 
the village Bonua Chuburi Gaon. During day hours, he (PW-1) and his wife 
(since  deceased)  went  out  of  the  house  for  casual  work  in  the  village. 
During the period of their stay outside the house, their youngest daughter 
(Miss ‘X’), who is the victim in the case, stayed at home. Miss ‘X’ was sent 
to Numaligarh in Golaghat district to work as a domestic help in the house 
of daughter of Khagen Hazarika of their village. Miss ‘X’ stayed for about a 
month in their house at Numaligarh.  After about a month of her stay at 
Numaligarh, an information was received from the house of her master, 
that is, the daughter of said Khagen Hazarika, that Miss ‘X’ was suspected 
carrying pregnancy. Therefore, Miss ‘X’ was sent back home. Thereafter, 
they convened a village meeting, as Miss ‘X’ complained before the family 
members and the villagers that she was subjected to sexual intercourse by 
the accused Arun Nayak and as a result, she has become pregnant. Miss ‘X’ 
told that the accused threatened to beat her if his bad act was disclosed to 
any person. The accused even threatened Miss ‘X’ to kill her parents, if she 
divulged the  occurrence  to  them.  Being frightened at  the threat  posed 
towards  her  by  the  accused,  she  did  not  disclose  the  occurrence  to 
anybody.  With regard to the occurrence, a public meeting was called in 
their  village.  He  forgot  the  date  of  holding  the  said  meeting.  Tarun 
Gaonburah, Bhuban Hazarika, Pinku Baruah (VDP Secretary) etc. elderly 
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persons,  attended the village meeting.  He (PW-1),  his  wife Miss  ‘X’,  the 
victim daughter and the accused were present in the said meeting held in 
their village. The accused wanted to accept their victim daughter (PW-2) as 
his wife, but they refused to give her in marriage with him, because, the 
accused was already married and having children. The accused confessed 
his  guilt  before the people,  who attended the village meeting.  His  wife 
(since deceased) filed an ejahar at Jamuguri Police Station, who died about 
six months back. As the occurrence was not known to the family members 
in time and further, the village meeting was held in connection with the 
occurrence,  the ejahar  was lodged late by his  wife (since deceased).  He 
does not know how to read and write. His daughter Miss ‘X’ delivered a 
female child, who died after some days.

13.  In  cross-examination,  he  has,  inter-alia,  deposed  that  his 
present age is about 45 years and illiterate. He forgot the exact date of 
birth. He married his wife (since deceased)  about 20 years ago. He forgot 
the date of their marriage. He forgot the date of birth of Miss ‘X’. He has 
four  daughters,  the  elder  two  daughters  were  married  before  the 
occurrence.  He  has  one  son,  who is  younger  to Miss  ‘X’.  The  youngest 
daughter is reading in school. Miss ‘X’ had no formal education. His wife 
and daughter Miss ‘X’ did not tell him about the occurrence. Miss ‘X’ did 
not work anywhere before she was engaged at Numaligarh as a domestic 
help  in  the  house  of  daughter  of  Khagen  Hazarika.  On  the  day  of 
occurrence, himself and his deceased wife did not return home for lunch. 
His  school  going  son  used  to  return  home  at  about  2-30  p.m.  and  his 
youngest daughter at about 12 noon. His brother Dalim Nayak resides in a 
house adjacent to their house. On the right side of their house, Sunu Nayak 
resides. In all those three houses, nobody stays during the day time as all 
of them go out for work in the village.  In-between their house and the 
house of Dalim, there is the house of Jiten Bakti. There are about 15 houses 
around  their  house  at  a  distance.  Only  the  non-school  going  children 
remained in their houses, during day time, at their locality. He came to 
know about the fact of pregnancy of Miss ‘X’ from his deceased wife. About 
20/25 persons attended the village meeting at their house. He admitted the 
defence suggestion that he did not state in his statement made before the 
police that a village meeting was held in connection with the incident of 
pregnancy of his daughter. He admitted the defence suggestion that he did 
not  state  in  his  statement  made  before  the  Investigating  Officer  that 
Bhuban  Hazarika,  Pinku  Bora  and  Tarun  Gaonburah  etc.  attended  the 
village meeting. He does not know, when and where the occurrence had 
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taken  place.  He  admitted  the  defence  suggestion  that  he  did  not  state 
before the police  that  his  daughter  was  engaged as  a  domestic  help at 
Numaligarh and that she stayed there for about one month and then sent 
back home by her master.  He admitted the defence suggestion that he 
stated  before  the  police  that  the  accused  threatened  to  beat  his 
daughter and kill her parents if the incident was divulged to anybody. 
He denied the defence suggestion that he did not state before the police 
that  the accused confessed his  guilt  in the village meeting and that  he 
wanted  to  accept  Miss  ‘X’  as  his  wife,  but  they  refused  to  give  her  in 
marriage with the accused. He does not know if Miss ‘X’ had love affairs 
with any person. He denied the defence suggestion that Miss ‘X’ had love 
affairs with some other person through whom, she became pregnant 
and that she crossed the age of 18 ( eighteen) years. 

14. PW-2  Miss  ‘X’  is  the  victim  girl,  who  is  illiterate.  Her 
evidence is that the occurrence took place about one year ago. One day, 
during noon time, she went to the bamboo groves, situated behind their 
house at Banua Gaon, in response to natural call. While returning home, on 
her way, the accused came from behind, grabbed her and forced her to lay 
on the ground. Thereafter, the accused tore off her wearing garments and 
became naked. The accused also put off his trouser and committed sexual 
intercourse with her for sometime. She wanted to raise alarm, but as the 
accused gagged her mouth with a handkerchief, she could not raise alarm. 
After doing bad acts, when the accused released her, she told the accused 
that she would divulge the occurrence to her parents, the accused, in turn, 
threatened her that if she divulged the occurrence to her parents or to any 
other  person,  he  would  kill  all.  Out  of  fear,  after  returning  home,  she 
threw off  all  her torn off  garments and withheld the incident from all. 
When she arrived back home, at that time, there was nobody at home as 
her parents went out for work in the village.  Her younger brother also 
went to school and her youngest sister is a child. She could not study in 
school due to poverty of the family. After about one month from the date 
of occurrence, her parents sent her to Numaligarh to work as domestic 
help in  a  family  of  their  village,  who resides  at  Numaligah.  She  stayed 
there for  about  a  month.  One day,  her  master’s  wife,  out  of  suspicion, 
enquired her repeatedly as to why her stomach was inflating. After about 
three  days  of  such  continuous  enquiry,  she  divulged  the  incident  of 
intercourse committed with her by the accused, to the wife of her master. 
Knowing  about  the  incident  from her,  her  master’s  wife  sent  her  back 
home.  After  returning  home,  she  divulged  the  entire  incident  to  her 
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parents.  Thereafter,  her  parents  called  a  village  meeting.  The  villagers 
attended  the  meeting.  The  accused,  herself  and  her  parents  also  were 
present in  the said meeting which was  held at  their  home.  In the said 
meeting, the accused confessed his guilt and wanted to accept her as 
his wife. The villagers enquired from her parents as to whether they 
agreed to give her in marriage with the accused, to which her parents 
replied in  the  negative,  because of  her  tender age.  At  the  time of 
occurrence, the accused was married having four children. Thereafter, 
her mother filed an ejahar  at  the police  station.  The police  caused her 
medical examination and got her statement recorded by a Magistrate. She 
put her thumb impression on the statement.  In the said statement,  she 
narrated  the  whole  incident.  The  police  interrogated  her  about  the 
occurrence. After a few months, she gave birth to a female child, who died 
after about 15 days. At present, she is staying with a family, situated at 
Tezpur town. 

15. In  cross-examination,  she  has,  inter-alia,  stated  that  at 
present, her younger sister is reading in class V and the youngest brother 
in class I. She passed class I and could not prosecute further studies. Her 
ex-class mates of class I, read upto class III and then left the school. Some 
of  her  girl  ex-class-mates  got  married  by  this  time.  She  first  started 
working as domestic help at Bandardewa, then at Nagaon, twice and then, 
at Numaligarh for about 8 –10 years. She did not return home from her 
work-places. The accused had torn off her panty, top, the ‘semiz’ etc. While 
returning home, after the incident, she was wearing the torn off clothes 
and then replaced by other clothes at home. In course of her returning 
home, she did not come across any person. After wearing new clothes, she 
threw off  the  torn off  clothes  in  the  nearby  jungle.  When her  parents 
enquired her about her missing clothes, she told them that she had given 
those  clothes  to  her  friends.  When  the  police  enquired  her  about  the 
incident, she told the police that she had thrown off the torn off clothes in 
the jungle.  The occurrence took place in the midst of bamboo groves. 
Due to jungle in the bamboo groves, she did not notice the accused, 
who was coming towards her from behind. The accused pushed her to 
the ground. The accused laid himself on his back for three hours. She 
tried to rise but could not. During that period, no outsiders noticed 
them. The accused was the frequent visitor to their house and sometimes, 
he induced her to go with him. The accused committed intercourse with 
her  only  on  the  date  of  occurrence.  She  thought  that  the  accused 
committed  bad  acts  on  her  as  she  sat  over  her  body  and  tore  off  her 
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wearing clothes. While committing the bad act with her, she could not see 
the face of the miscreant. After committing the bad act on her, when the 
accused  left  the  place,  he  took  away  the  handkerchief  with  which  he 
gagged her mouth. She remained laid on the ground for a moment and 
then she saw the accused from a distance of about 40 meters.  The 
accused did not look back and he advanced on his way. She did not see his 
face. She came across the accused when she went to fetch water from a 
well,  situated near his house on the same day after the occurrence. She 
talked with the accused. When she threatened the accused, near the public 
well, that she would divulge the occurrence, the accused threatened her to 
kill  all.  She denied the defence suggestion that she had love affairs 
with the accused. She never visited the house of the accused, though he 
sometimes visited their house. She admitted the defence suggestion that 
the accused wanted to show his affection towards her, but as he was an 
elderly person, she did not give any indulgence. She denied the defence 
suggestion that she did not state before the police that the accused came 
from behind and grabbed her, when she was returning from the bamboo 
groves. She further denied the defence suggestion that she did not state in 
her statement made before the investigating officer that the accused had 
torn off  her wearing clothes making her naked and that thereafter,  the 
accused continued to commit sexual intercourse with her for about three 
months. She denied the defence suggestion that she did not state before 
the police that the accused gagged her mouth with a handkerchief. She 
admitted the defence suggestion that she did not know how she became 
pregnant and from whose side. She denied the defence suggestion that she 
had intercourse with some person other than the accused and when she 
became pregnant, she on the instigation of her deceased mother, told that 
the accused had committed sexual intercourse with her, in order to save 
the prestige of the family from the society. 

16. PW-3 Smt. Moushumi De is the Judicial Magistrate. She has 
stated that on 22-11-2009, she was working as the Sub-Divisional Judicial 
Magistrate (Sadar), Tezpur, Sonitpur. On that day, the victim Miss ‘X’ was 
produced before her by police of Jamuguri Police Station for recording her 
statement u/s 164 CrPC,  in connection with Jamuguri PS Case No. 123 of 
2009 u/s 376 (f) of the Indian Penal Code, which falls under her Eleka. As 
prayed for, she recorded the statement of the victim girl, Miss ‘X’, u/s 164 
CrPC,  in  her  Court  Chamber.  She  has  recognised  Ext.1,  the  statement, 
where Ext. 1(1) is her signature. The victim put her RTI on the statement in 
her presence. 
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17. PW-4 Dr. Palash Moni Keot, the doctor, has deposed that on 
21-12-2009, he was working as M&HO I at Kanaklata Civil Hospital, Tezpur. 
On that day, on police requisition with reference to Jamuguri PS Case No.  
123  of  2009  u/s  376  (f)  IPC,  he  examined   Miss  ‘X’,  as  per  Emergency 
Registration No. 99423 / 09, dated 21-12-2009 and found as follows : 

“ She is average built, tidy dressed with normal gait. 
Height – 142
Weight -  35 Kgs
Teeth  -  28 in numbers
She has history of amenorea for five months. 
Her secondary sexual characters are well developed. 
Breast, nipple and areolas are healthy and well developed. 
Montogomerys tubercles present. 

On per abdominal examination, her uterus is around 24 weeks size 
and foetal heart sound is present. 

On per vaginal examination, Cervix is long and OS is closed. Vaginal 
smear shows no spermatozoa. Hymen is absent and vulva and vagina are 
healthy. No injury marks seen. 

Laboratory investigation reports : 

Urine for pregnancy test – positive.
Vaginal smear for spermatozoa – No sperm seen
USG  Pelvis  (  done  by  Dr.  P.K.  Barman,  Radiologist)  –  Single  live 

foetus seen in the Uterus with breech presentation. Composite gestational 
age is 23 weeks of 5 days. Foetal heart rate is 144 per minute. 

X-ray report : ( Done in Assam X-ray Clinic by Dr. P.K. Barman, Radiologist)

Union of the epiphysis of the lower ends of the left radius and ulna 
are not complete. 

All epiphysis of the bones around the left elbow joints have fused 
with their respective shafts. 

Epiphysis of the iliac crest has appeared but not yet fused. 
The  age  of  the  person  under  investigation  is  just  below  18 

( eighteen) years. 
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Opinion :

1. The victim girl is around 24 weeks pregnancy with a live foetus. 
2. The age of the victim girl is just below 18 (eighteen) years. 

 He (PW-4) has recognised Ext.1, the medical report, Ext.3, the 
Radiological report. 

18. In cross-examination,  the doctor (PW-4) has stated that at the time 
of registration in the hospital, the name of the husband of the victim was 
not mentioned. He has admitted that, in his medical findings, the age of 
the victim girl was ascertained to be just below 18 years, which is indicated 
that the age was 17 years 11 months. After clinical and ultra-sonography, 
the patient was found to have carried 24 weeks of pregnancy.  

19. PW-5 Smt. Lahari Saikia, a Nurse.  According to her, in the 
month of March, 2010, she was working as ANM at Medical Sub-Centre, 
Sologuri. Miss ‘X’ delivered a baby, on a day, in the month of March, 2010. 
Before delivery of the baby, Miss ‘X’ was called to the Medical Sub-Centre 
for check-up. She was administered one Tetanus Toxoid Vaccine. She was 
carrying on pregnancy of 7 ( seven) months. She delivered the baby on 26 th 

of March, 2010 at home. She did not complain anything to her. 

20. In cross-examination,  she (PW-5) has stated that she visited 
the house of Miss ‘X’, accompanied by ‘Asha Karmi’, when she attained 7 
months’  pregnancy.  As per their  calculation,  she delivered the baby on 
26-03-2010, after 9 months 10 days.   She denied the defence suggestion 
that  she  did  not  state  before  the  police  that  on  26-03-2010,  Miss  ‘X’,  
delivered a baby at home and that, she was called for medical check-up 
and further, that Tetanus Toxoid Vaccine was administered to her due to 
pregnancy. 

21.  PW-6 Smt. Jaya Hazarika. She has stated that she is a member 
of the unregistered Murhadol Chaygaon Mahila Samittee.  On a day, 
about  3/4  years  ago,  Miss  ‘X’  accompanied  by  her  mother  (since 
deceased )approached their  Mahila  Samittee and reported that  Miss  ‘X’ 
was pregnant from the side of the accused Arun Nayak.  Their Samittee 
enquired into the incident socially by visiting the houses of Arun Nayak 
and the informant and having found that the complain was correct, they 
reported  the  occurrence  at  Jamuguri  Police  Station.  However,  in  the 
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meantime,  the victim’s  mother  lodged the  ejahar  at  the  Police  Station. 
After about 2/3 months, Miss ‘X’ delivered a baby and the said baby died 
after 23 days of birth. 

22. In cross-examination,  she has stated that the informant and 
her daughter Miss ‘X’,  submitted written complain to the President and 
Secretary  of  their  Mahila  Samittee,  in  their  presence.  Whether  the 
compain was entered in their register or not, she does not know. The said 
complain was retained at their Mahila Samittee. Before the complain was 
lodged with their Samittee,  the ejahar was lodged with Jamuguri Police 
Station.   She  has  admitted  that  after  lodging  the  ejahar  at  the  police 
station, they had no duty to enquire into the incident socially.  She has 
denied  the  defence  suggestion  that  she  did  not  state  in  her  statement 
made  before  the  police  that  Miss  ‘X’  and  her  mother  (since  dead) 
approached them and complained about the incident of pregnancy of Miss 
‘X’, and then, they reported the occurrence to the police. She has admitted 
that she did not state before the police that after receipt of the complain of 
the victim’s mother ( since dead) and Miss ‘X’, delivered a baby after 2/3 
months and further,  that on receipt of  the complaint from the victim’s 
mother and her daughter Miss ‘X’ about the pregnancy from the side of 
Arun Nayak,  they visited the house of  Arun Nayak.  She has denied the 
defence suggestion that based on the false complain, they, the members of 
the Mahila Samittee, visited the house of Arun Nayak and that they have 
no personal knowledge regarding from whose side Miss ‘X’ conceived. 

 
23.  PW -7 Sri  Dalim Orang,  the uncle and neighbour of the 
victim.  According  to  him, he  knows  the  accused  Arun  Nayak  and  the 
victim Miss ‘X’,  who is  his  niece.  The occurrence took place,  on a day, 
about one year back, in their village  Banua Chuburi. At that time, he was 
away at her work-place and in the evening, he returned home. On that day, 
Miss ‘X’ did not state anything before him. After about 7 (seven) days of 
the occurrence, she (PW-2) was sent to the house of a family, situated at 
Numoligarh,  district  –  Golaghat,  to  work  as  domestic  help.  The  family 
members,  where  Miss  ‘X’  was  working,  suspected  of  her  pregnancy 
noticing her physical changes and thereupon, sent back the victim girl to 
her parental home. After returning home, the villagers interrogated Miss 
‘X’ about her pregnancy without marriage. She (PW-2) disclosed that, on a 
day,  when she was  at  her  parental  home,  she went out  to a  jungle,  in 
response to natural call and the accused Arun Nayak, who is a neighbour,  
committed sexual intercourse with her, despite her resistance. At the time 
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of disclosure of the incident by Miss ‘X’,  he was present along with the 
local villagers. A meeting of the villagers was held in connection with the 
incident, where the accused attended. The accused confessed in the village 
meeting that he committed sexual intercourse with Miss ‘X’. In the said 
meeting, the accused agreed to take into his custody the baby, which Miss 
‘X’ was expected to deliver and till then, Miss ‘X’ would remain with her 
parents. After about 8 months of the said meeting of the villagers, Miss ‘X’ 
delivered a male child, but died after a few days of birth. On approach of 
Miss ‘X’, requesting the accused to accept the new born baby, the accused 
declined to accept and therefore, her mother ( since deceased) filed a case 
at the police station. 

24. In cross-examination, he has, inter-alia, stated that he is the 
uncle of  the victim Miss ‘X’.  He forgot  the date  and time of  the actual 
occurrence.  Miss  ‘X’  stayed in the house of  a  family  at  Numoligarh for 
about 1 ½ months. He has denied the defence suggestion that he stated in 
his statement made before the IO that he learnt about the occurrence only 
from  his  wife  Smt.  Sunita  Orang.  He  has  further  denied  the  defence 
suggestion that he stated in his statement made before the IO that after 
the incident, Miss ‘X’ was sent to Numoligarh to work as a domestic help in 
a family. He has denied the defence suggestion that no village meeting was 
held in connection with the incident.

25. He has denied the defence suggestion that he did not state in 
his statement made before the police that “On a day, when she was at her 
parental  home,  she went  out to a jungle,  in response to  natural  call  and the 
accused Arun Nayak, who is a neighbour, committed sexual intercourse on her, 
despite her resistance ; that at the time of disclosure of the incident by Puja, I  
was  present  along  with  the  local  villagers  ;  that  a  village  ‘mel’  was  held  in 
connection  with  the  incident,  where  the  accused attended ;  that  the  accused 
admitted / confessed in the village ‘mel’ that he committed sexual intercourse on 
Puja Nayak ; that in the said ‘mel’, the accused agreed to take into his custody the 
baby  which  Puja  would  deliver  and  till  then,  Puja  would  remain  with  her 
parents ; that after about 8 months of the said ‘mel’, Puja delivered a male child, 
but  died  after  a  few  days  of  birth  and that  on  the  approach  of  Puja  Nayak, 
requesting the accused to accept the new born baby,  the accused declined to 
accept and therefore,  her mother  (  since deceased) filed a case at the police 
station.” 
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26.  PW-8 Smt. Sunita Orang is the aunty and neighbour of the 
victim girl.  She has deposed that the accused is known to her and the 
victim Miss ‘X’ is her niece. The occurrence took place about one year ago. 
At  that  time,  she  was  away  at  her  work-place  and in the evening,  she 
returned home. On that day, Miss ‘X’ did not state anything before her. 
After about 7 (seven) days of the occurrence, she was sent to the house of a  
family, situated at Numoligarh, district – Golaghat,  to work as domestic 
help. The family members, where Miss ‘X’ was working, suspected of her 
pregnancy noticing  her  physical  changes  and  thereupon,  sent  back the 
victim  girl  to  her  parental  home.  After  returning  home,  the  villagers 
interrogated  Miss  ‘X’  about  her  pregnancy  without  marriage.  Miss  ‘X’ 
disclosed that, on a day, when she was at her parental home, she went out 
to a jungle, in response to natural call and the accused Arun Nayak, who is 
a  neighbour,  committed  sexual  intercourse  with  her,  despite  her 
resistance. At the time of disclosure of the incident by Miss ‘X’, she was 
present in the midst of the local villagers. In this connection, a meeting 
was  held  in  the village.  She does  not  know what  happened in the said 
meeting. After 15 days of delivery of the baby, it died. 

27. In cross-examination, she has stated that she does not know 
how Miss ‘X’ conceived and from whose side conceived. She learnt about 
the incident from the mother of  Miss ‘X’,  when the latter,  attained the 
maturity of pregnancy. She came to know about the incident after about 
six months of pregnancy of Miss ‘X’. She has denied the defence suggestion 
that the accused Arun Nayak did not cause pregnancy of Miss ‘X’. 

28. PW-9  Smt.  Kusum  Lahan  is  neighbour  and  President  of 
Mahila Samittee. She has deposed that she knows the accused Sri Arun 
Nayak, who is her neighbour. She also knows the victim girl. According to 
her, the occurrence took place about two years ago. She has deposed that 
she  is  the  President  of  Chandra  Prabha  Mahila  Samity,  Faloguri, 
Jamugurihat. Their Samity is a registered organization. The matter came 
to light,  when the parents  of  Miss  ‘X’  reported to them that their  said 
daughter carried pregnancy from the side of the accused. In connection 
with the incident, a village ‘bichar’ was held at Falaguri, Banua Chuburi 
Gaon. She was present in the said ‘bichar’. The ‘bichar’ was held under the 
Presidentship  of  Deben  Nayak.  The  accused  was  also  present  in  the 
meeting and he confessed to causing of pregnancy of Miss ‘X’. After 8/9 
months  of  holding the ‘bichar’,  Miss  ‘X’  delivered a  child.  The accused 
promised to accept the responsibility of the baby after birth. When Miss ‘X’ 
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delivered the child, he declined to accept it. Therefore, a case was filed at 
the  police  station.  After  15  days  of  birth,  the  child  died.  The  police 
investigated into the case and arrested the accused. 

29. In  cross-examination,  she  has,  inter-alia,  stated  that  the 
parents of the victim reported the occurrence to the Mahila Samity. She 
forgot  the  date  of  holding  of  the  village  ‘bichar’.  She  has  no  personal 
knowledge about the occurrence. The symptom of pregnancy of Miss ‘X’ 
was detected at Numoligarh, where she was working as a domestic help in 
a family. She has denied the defence suggestion that the accused did not 
commit  sexual  intercourse  with  Miss  ‘X’  and  as  a  result,  she  did  not 
become conceive. She has stated that Sri Deben Nayak (DW-1) is still alive. 

30. PW-10 Sri  Hema Kt.  Dutta,  the IO, has,  inter-alia,  deposed 
that on 18-12-2009, he was attached to Jamuguri Police Station as SI  of 
Police.  On  that  day,  in  absence  of  the  designated  Officer-in-charge,  he 
acted as the Officer-in-charge of Jamuguri PS, and received an ejahar from 
the victim’s mother. The said ejahar was registered as Jamuguri PS case 
No. 123/09 u/s 376 (f) of the IPC. Ext. 4 is the ejahar, where Ext. 4(1) is his  
note with signature. He, himself, took up the investigation into the case. 
On  receipt  of  the  ejahar,  he  rushed  to  the  place  of  occurrence  for 
investigation. The place of occurrence was a plot of land full of jungle in a 
field, situated on the western direction from the house of the victim, about 
2  furlongs  in  distance.  He  recorded  the  statements  of  the  witnesses, 
including the victim girl. He prepared a rough sketch map of the place of 
occurrence. Ext. 5 is the Sketch Map of the place of occurrence. He sent the 
victim for medical examination to Kanaklata Civil Hospital, Tezpur and got 
her  statement recorded u/s  164 CrPC.  Prior  to filing of  the ejahar,  the 
victim was produced by her mother, at Sologuri Health Sub-Centre and on 
enquiry by the Nurse, on duty, as to from whose side she conceived, she 
replied that  her daughter conceived from the side of the accused Arun 
Nayak. Ext.6 is the Card, which was issued by Sologuri Health Sub-Centre 
in  favour of  the  victim.  He  arrested the accused and on completion of 
investigation, laid a charge sheet u/s 376 (f) of the IPC against the accused.  
Ext. 7 is the charge-sheet. 

31. In  cross-examination,  he  has,  inter-alia,  stated  that  at  the 
time of receipt of the ejahar, he acted as the Officer-in-charge of Jamuguri 
Police Station. He took up the investigation of the case. The exact date of 
occurrence was not mentioned in the ejahar. The ejahar reveals that the 
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occurrence  had  taken  place  about  seven  months  before  lodging  of  the 
same. On the day of my visit to the place of occurrence,  he recorded the 
statements  of  the  informant  and  the  victim.  He  also  recorded  the 
statement of the father of the victim girl and the neighbours, namely, Smt.  
Sunita Orang and Sri Dalim Orang. He has admitted that the victim Miss ‘X’ 
did not state in her statement recorded by him, u/s 161 CrPC, that the 
occurrence  took  place  about  one  year  ago.  Ext.  6,  the  card,  issued  by 
Sologuri Health Sub-Centre is not seen available on the case record. 

 
32. DW-1 Deben Nayak has stated that the occurrence took place 
on a day, about 3/4 years ago. The informant’s daughter was engaged as a 
domestic help in a house, situated at Numoligarh. He does not know how 
long she was at Numoligarh. The family, where Miss ‘X’ was engaged, sent 
back Miss ‘X’ to her parental home suspecting carrying of pregnancy. The 
family of the victim called them to her uncle’s house. The name of her 
uncle  is  Dalim Orang,  where  4/5 persons  of  the village  assembled.  The 
mother of  the victim raised a complaint before them that  Miss  ‘X’ had 
conceived through the accused Arun Nayak. They immediately called the 
vcitim to her uncle’s house, where they assembled, and enquired from her 
about  the  truth,  to  which  she  replied  that  it  was  true.  Miss  ‘X’ gave 
different account of the incident, once she said that when she went 
out of home in response to natural call, the accused came across her 
and committed sexual intercourse with her and again she said that 
when  she  went  to  tend  goats  in  the  field,  the  accused  committed 
sexual intercourse with her from his hiding place.  Then, they called 
Arun Nayak and enquired from him about the incident. Arun Nayak denied 
the entire complaint raised against him. Miss ‘X’ repeatedly said that the 
accused  had  given  wrong  statements.  In  the  said  meeting,  held  in  the 
house of the uncle of the victim, Tarun Gaonburah, Bhuban Hazarika and 
Pinku Baruah, VDP Secretary were not present. Kingkor Nayak and Nirmal 
Nayak, who were brothers of the accused, were present in the meeting. 
The victim’s uncle and father were also present. Smt. Kusum Lahan was 
not present in the said meeting. No formal proceeding was maintained in 
the  meeting.  They  advised  victim’s  mother  to  file  ejahar  in  the  Police 
Station,  as  they  could  not  settle  the  occurrence.  They  were  not  sure 
whether the offence of commission of sexual intercourse with Miss ‘X’ was 
committed at the village or at Numoligarh in Golaghat district. 

33.  In cross-examination, he has stated that he is not a Member 
of local VDP or Gaon Panchayat. He is illiterate and do not know even how 
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to  sign.  There  is  Mahila  Samity  in  their  village.  He  knows  Smt.   Joya 
Hazarika, who is a member of the local Mahila Samity. He has admitted 
that their meeting was not a formal meeting and held among the brothers 
of the accused. In the said meeting, none of the members of the local Gaon 
Panchayat or VDP was present.  He has stated that on the allegation of the 
victim’s mother, the local Mahila Samity convened a ‘mel’ to discuss about 
the pregnancy of Miss ‘X’. He was not present in the said ‘mel’ and as such, 
he  does  not  know  as  to  who  were  present  in  the  said  ‘mel’  and  what 
resolution was adopted in the ‘mel’. He has denied the defence suggestion 
that he was not present in the non-formal meeting held in the house of the 
uncle of the victim and further that in the ‘mel’, called by Mahila Samity, 
the accused and the victim and the victim’s  family members were present 
and  in  the  said  ‘mel,  the  accused  confessed  to  the  commission  of  the 
offence and in the event of birth of a baby, he assured to take care of that  
He admitted that the police did not record his statement, in connection 
with the incident. 

ANALYSIS OF EVIDENCE :
AGE OF THE VICTIM : 
( BELOW 18 YEARS)

34. PW-4 Dr. Palash Moni Keot, the doctor, has opined that the 
victim girl ( Miss ‘X’) was just below 18 ( eighteen) years, on the date of her 
examination,  that  is,  on  21-12-2009.  The  doctor  based  this  opinion  on 
physical facts,  namely,  that the examinee had 28 teeth,  14 in each jaw, 
secondary  sexual  characters  were  being  well  developed  and  the 
radiological  test  report,  done  in  X-ray  Clinic  by  Dr.  P.K.  Barman, 
Radiologist, vide Ext.3, which showed that she was just below 18 (eighteen) 
years. In cross-examination, the doctor (PW-4) has stated that “It is true 
that in my medical findings, the age of the victim girl was ascertained to 
be  just  below  18  years,  which  indicated  that  the  age  was  17  years  11 
months, that is nearly after seven months of the occurrence” The doctor 
recognized, Ext.2, the medical report.  However, it may be mentioned here 
that the evidence of the doctor is advisory in nature, in aid of the Court to 
arrive at a decision. In the case of  Jaya Mala Vs. Home Secretary, J.K. 
[ AIR 1982 SC 1297], the Apex Court held that the margin of error in age 
ascertained  by  radiological  examination  is  two  years  on  either  side. 
Therefore, even the radiological test is not a sure test and infallible for 
determining the age of a person. 
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35. However,  the  age  of  12-13  years,  is  given  by  the  victim’s 
father  (PW-1)  in  his  evidence  and  PW-2  Miss  ‘X’,  the  victim  girl,  who 
passed only class I and did not study further and worked as a domestic 
help for about 8-10 years, has not stated her age in evidence, but in her 
statement,  recorded  u/s  164  CrPC,  dated  22-12-2009,  vide  Ext.1,  has 
disclosed, based on what she came to know from her parents, was aged 
about 12 years and she had undergone menstruation twice. The medical 
evidence (PW-4) also corroborated the fact of minority of the victim girl 
(PW-2), as stated by her father (PW-1) and as such, in the absence of any 
documentary evidence, such as, birth certificate or school certificate etc., 
it is held that in the relevant time of the occurrence or on 21-12-2009, that 
is,  the date of  medical  examination,  PW-2 Miss  ‘X’,  the victim girl  was 
certainly aged below 18 years, beyond reasonable doubt. 

BACKDROP OF INCIDENT:
Detection of Pregnancy :
(At Numaligarh, Golaghat)

36. PW-2  Miss  ‘X’,  who  is  illiterate  and  minor,  was  sent  to 
Numaligarh in Golaghat district of Assam, by her parents [ PW-1, the father 
and  informant-mother  (  since  dead)]  to  work  as  domestic  help,  in  the 
family of one Sri Khagen Hazarika of their village Falaguri Bonua Chuburi, 
as specifically stated by PW-1, who is also illiterate, after about one month 
from the date of occurrence. The evidence of PW-2, the victim, reveals that 
one  day,  her  said  master’s  wife,  on  suspicion,  enquired  from  her 
repeatedly as to why her stomach was inflating and after about three days 
of such enquiry of the master’s wife, she divulged the incident of sexual 
intercourse  made  by  the  accused  with  her.  The  prosecution  has  not 
examined  the  victim’s  (PW-2)  master  Sri  Khagen  Hazarika  or  his  wife, 
obviously for non-examination in course of investigation. The evidence of 
PW-1, the  father of the victim, supporting the evidence of his daughter 
(PW-2)  has  stated  that  after  about  one  month  of  her  (PW-2)  stay  at 
Numaligarh,  the  daughter  of  Sri  Khagen  Hazarika,  informed  him  over 
phone  that  his  daughter  (PW-2)  was  suspected  carrying  pregnancy.  He 
(PW-1) further learnt about the pregnancy of his daughter (PW-2)` from 
his  wife (  since dead).  According to PW-1, the father,  PW-2,  the victim, 
PW-7  Sri  Dalim  Orang,  PW-8  Smt.  Sunita  Orang,  the  uncle  and  aunty 
respectively, of PW-2, it appears that suspecting pregnancy of PW-2, the 
family at  Numaligarh, where PW-2 worked as a domestic help,  sent her 
(PW-2) back home. 
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37. Turning to the evidence of PW-4 Dr. Palash Moni Keot, the 
doctor,  who  examined  PW-2  Miss  ‘X’,  the  victim,  on  21-12-2009,  on 
requisition  of  Jamuguri  PS,  has  found,  on  the  basis  of  laboratory 
investigation reports that she was carrying 24 weeks’ pregnancy with a 
live  foetus.  The  doctor’s  finding  is  reinforced  by  eliciting  in 
cross-examination  by  the  defence  that  “  after  clinical  and 
ultra-sonography,  the  patient  was  found  to  have  carried  24  weeks  of 
pregnancy.” On the other hand, the evidence of PW-5 Smt. Lahari Saikia, 
ANM, Medical Sub –Centre, Sologuri, shows that in the month of March, 
2010, she accompanied by       “Asha Karmi’ visited the house of PW-2, the 
victim, when she attained 7 months’ pregnancy and extended medical care 
till she gave birth to a baby at her home, on 26-03-2010, after 9 months 10 
days of conceivement, as per her calculation. PW-10 SI Hema Kanta Dutta, 
the  IO,  has  corroborated  the evidence  of  PW-5,  the Nurse,  stating that 
investigation revealed that  prior  to  filing  of  the ejahar,  the  victim girl 
(PW-2)  was  produced by her mother  before Sologuri  Health Sub-Centre 
and on enquiry by the Nurse, on duty, as to from whose side she conceived, 
she replied that she conceived from the side of the accused Arun Nayak. He 
recognised Ext.6, the seizure memo of the card of the said Health Centre.  
Thus,  apart from abundance of  oral  testimony,  the medical  evidence of 
PW-4, the doctor, and PW-5, the Nurse, confirm that PW-2, the illiterate 
minor  girl  carried pregnancy  and  in  consequence,  delivered  a  baby  on 
26-03-2010, who, the evidence of         PWs 1, 2, 6, 8 and 9 reveal, of course,  
died within about 15 days of birth. The defence has not disputed the fact of 
pregnancy of PW-2 Miss ‘X’ and birth of a child. The evidence of DW-1 Sri  
Deben  Nayak,  who  hails  from  the  same  village  of  the  victim  (PW-2), 
namely, Sologuri Banua Chuburi, has also supported the prosecution case. 

38. On perusal of the statement of the accused, recorded u/s 313 
CrPC, has admitted that PW-2, the victim girl was away at Numaligarh and 
he heard that she (PW-2) delivered a child, who died after some days. 

39. Therefore,  this  Court  has  no  hesitation  to  hold  that  the 
evidence, oral and documentary on record, is clear enough to support the 
prosecution contention that the pregnancy of the minor unmarried victim 
girl (PW-2) was detected by the members of the family at Numaligarh in 
Golaghat district, where she worked as a domestic help during the period 
of stay, sometime in the month of December, 2009, beyond all reasonable 
doubt. 
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VILLAGE MEETING : 
( After complicity of the accused was known)

40. According  to  PW-1,  the  father  of  the  victim  girl,  after 
detection of pregnancy of his daughter at Numaligarh, she (PW-2) was sent 
back home at Falaguri Banua Chuburi gaon, under Jamuguri Police Station, 
Sonitpur and when his daughter disclosed in detail, before the parents and 
the villagers that she conceived due to sexual intercourse committed with 
her  by  the accused –  a  married neighbour  of  their  village,  the parents 
called a meeting of the village. PW-2, the victim, PW-6 Smt. Jaya Hazarika, 
an Woman Rights Activist, PW-7 Sri Dalim Orang, PW-8 Smt. Sunita Orang, 
the  uncle  and  aunty  of  PW-2,  respectively,  PW-9  Smt.  Kusum  Lahan, 
another Woman Rights Activist as well as even DW-1 Sri Deben Nayak, an 
independent  witness  from  the  locality  of  the  victim  (PW-2)  and  the 
accused,  firmly  corroborated  the  evidence  of  PW-1,  the  father  of  the 
victim-girl  (PW-2),  consistently,  inspiring  in  material  particulars.  The 
accused in his statement,  recorded u/s 313 CrPC, denied holding of any 
village meeting, in connection with the incident of unwarranted pregnancy 
of PW-2, Miss ‘X’. However, in view of the testimony of his own witness, 
DW-1  Sri  Deben  Nayak,  who  has  supported  the  prosecution  case,  the 
accused’s  denial,  aforementioned,  in  his  statement u/s  313 CrPC,  is  not 
believed.  Thus,  it  has  emerged  from  the  consistent  and  convincing 
evidence of both sides that the village meeting was held,  in connection 
with the incident  of  unwarranted  pregnancy of  PW-2 Miss ‘X’,  a  minor 
unmarried girl, beyond doubt.
 
PLACE OF VILLAGE MEETING : 
( In village Banua Chuburi
   on or about 18-12-2009 )

41. Now,  the question arises as  to when and where the village 
meeting (‘mel’) was held ? On perusal of the evidence of PW-1, the father of 
the victim girl, who is an illiterate day labourer, it appears that the ‘mel’ 
was  held  in  their  village,  the  date  of  which  he  forgot,  where  Tarun 
Gaonburah, VDP Secretary Pinku Baruah etc. elderly persons, himself, his 
deceased wife, their victim daughter (PW-2), total 20/25 persons, and the 
accused  were  present.  PW-2  Miss  ‘X’,  the  victim  girl,  supported  the 
evidence of her father (PW-1) stating that her parents called a village ‘mel’, 
which was held at their home, besides her parents, herself, the villagers 
and the accused were present. From the evidence of PW-7 Sri Dalim Orang 
and his wife PW-8 Smt. Sunita Orang, the uncle and aunty, respectively, of 
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the victim (PW-2),  as a whole,  it  appears that the villagers interrogated 
both the victim girl (PW-2) and the accused about the pregnancy of PW-2.  
According  to  PW-9  Smt.  Kusum  Lahan,  an  independent  neighbour  and 
Woman Rights Activist, the village ‘mel’ was held, under the Presidentship 
of DW-1 Deben Nayak, another neighbour, at the house of PW-7, the uncle 
of the victim (PW-2), that is, the brother of PW-1. 
 
 42. Apart  from  the  above,  though  the  PW-7  has  not  stated 
anything about holding of ‘mel’,  the evidence of  DW-1 Sri Deben Nayak, 
shows that the family of the victim (PW-2) called them to his house and 
other  4/5 persons assembled,  where the victim’s  (PW-2)  mother (  since 
deceased) also attended and she ( victim’s deceased mother) complained 
that her daughter (PW-2) conceived from the accused’s side and further, 
thereupon, when PW-2 was called and interrogated, she admitted the truth 
of  the  incident.  This  piece  of  material  evidence  appears  to  be  a  quite 
natural  happening,  as this  ‘mel’  in the uncle’s  house was the  first step 
towards holding of a fairly large meeting of the villagers, in the village, 
aforementioned, that followed on or about 18-12-2009, that is the date of 
filing of the ejahar, Ext.4 . 

43. Thus,  this  Court  finds,  beyond doubt,  that  a  meting of  the 
villagers (‘mel’) was held in the village Sologuri Banua Chuburi, under the 
Presidentship of DW-1 Sri Deben Nayak, immediately after the incident of 
pregnancy of PW-2, Miss ‘X’ had come to light, on or about 18-12-2009, that 
is, the date of filing of the ejahar, Ext.4, beyond doubt. 

VERSION OF VICTIM  : 

44. It appears from the evidence of PW-2 Miss ‘X’, the minor and 
illiterate girl, narrating the occurrence stated that on a day, during noon 
time, in response to natural call, she went to the bamboo groves, situated 
behind  their  house  at  Banua  Gaon.  While  returning,  on  her  way,  the 
accused came from behind, grabbed her and then forced her to lay on the 
ground. Thereafter, the accused tore off her wearing cloths and made her 
naked. The accused put off his trouser and committed sexual intercourse 
with her for sometime. She has further stated that as the accused gagged 
her  mouth  with  a  handkerchief,  though  tried,  she  could  not  raise  any 
alarm. After doing the bad acts, when the accused released her and when 
she told the accused that she would divulge the incident to her parents, 
the  accused  threatened  her  that  he  would  kill  all  and  as  such,  being 
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frightened,  she  threw  off  all  her  torn  off  garments  and  withheld  the 
incident  from all.  According to  her,  at  the time of  the occurrence,  her 
parents went out for work in the village and the younger brother went to 
school and her youngest sister was a child. 

45. When  her  pregnancy  was  suspected  at  Numaligarh  by  her 
master’s  family,  she  was  sent  back  to  her  parents,  and  then,  a  village 
meeting (‘mel’) was called and in the ‘mel’, the accused confessed his guilt 
and he wanted to accept her as his wife, but her parents declined due to 
her  tender  age  and  as  the  accused  was  already  married  having  four 
children.  Thereafter,  her  deceased  mother  filed  ejahar,  at  the  police 
station and then, on being produced, she gave a statement u/s 164 CrPC, 
vide Ext.1, as exhibited through PW-3. Smt. Mousumi De, the then learned 
Sub-Divisional Judicial Magistrate (Sadar),  Tezpur. PW-2, the victim girl, 
has supported her statement,  aforementioned,  made before the learned 
Magistrate (PW-3). 

46. From her (PW-2) cross-examination, it appears that though 
she  firmly  implicated  the  accused  with  the  commission  of  sexual 
intercourse with her, in the manner, narrated in her examination in chief 
and in the statement u/s 164 CrPC, vide Ext.1, however, it is elicited that 
she did not see the face of the miscreant and further, that she saw the 
accused  from  a  distance  of  about  40  meters,  from  behind,  when  the 
accused advanced, on his way. She has further stated in cross-examination 
that later on, when she went to fetch water from the public well, situated 
near  her house,  on the same day,  she talked with the accused and the 
accused again threatened to kill all her family members, if the incident was 
divulged. This post incident conversation certainly indicates the cold tug 
of war that continued between the accused, who was a married man and a 
neighbour  and  PW-2,  Miss  ‘X’,  a  minor  girl,  who  was  also  his  close 
neighbour,  over  the  matter  of  sexual  intercourse  committed  on  PW-2, 
aforementioned, and further, lack of any confusion regarding the identity 
of  the  accused  as  the  perpetrator  of  the  crime,  immediately  after  the 
occurrence, that took place in broad day light. Here, it is pertinent to refer 
to the case,  Shivaji Sahabrao Borade-Vs- State of Maharastra [ 1973 
SCC  (Cr)  1033  ],  where  the  Apex  Court  held  that  while  judging  the 
deposition of rural witnesses, the Court could not apply the same standard 
of  exactitude  and  consistence  as  that  for  urban  witnesses.  The  victim 
minor girl (PW-2) has firmly withstood the test of cross-examination by 
the defence and sticked to her claim that the accused committed sexual 
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intercourse with her, forcibly, under threat. Therefore, in the absence of 
any evidence to the contrary, this Court is of the considered opinion that 
the evidence of the victim girl (PW-2) has to be believed. 

47.  PW-6  Smt.  Jaya  Hazarika,  who  is  a  member  of  Murhadol 
Chaygaon Mahila Samity, deposed that the deceased mother of the victim 
girl  (PW-2)  reported  her,  in  writing,  that  her  daughter  (PW-2)  was 
pregnant from the accused’s side and on local enquiry being made by them 
found her complaint correct and thereupon, they reported the occurrence 
at Jamuguri PS, though before that the victim’s mother had already lodged 
an ejahar at the Police Station. However, her (PW-6) evidentiary value has 
been lost for inability of the prosecution to examine the victim’s mother 
and subject her to cross-examination by the defence, due to her death, in 
the meantime, as it has come in the evidence of PW-1, her father and PW-2, 
the  victim,  during  trial  and  the  failure  to  exhibit  the  alleged  written 
complaint, so as to test the veracity of her testimony. Hence, no reliance is 
placed on her  (PW-6)  evidence,  so  far  the  written complaint  and  their 
social inquiry into it are concerned.  

CONFESSION – EXTRAJUDICIAL  : 
( Accused confessed his guilt in village meeting)

48. It may be mentioned that an extra-judicial confession made 
to  one  who  is  not  a  person  in  authority  and  which  is  free  from  any 
suspicion as to its voluntary character and has also a ring of truth in it is  
admissible  in  evidence  and  carries  a  high  probative  value.  In  Madam 
Gopal Kakkad –Vs- Naval Dubey [ 1992 SCC (Cr) 598], the Apex Court 
held  that  extra-judicial  confession,  which  is  not  obtained  by  coercion, 
promise  of  favour  or  false  hope,  etc.  and  is  plenary  in  character  and 
voluntary in its nature acknowledging his guilt and made in presence of a 
body of persons, can be relied on. 

49.  On scrutiny of the evidence of PW-9 Smt. Kusum Lahan, the 
President  of  Chandra  Prabha  Mahila  Samity,  Falaguri,  Jamugurihat,  it 
transpires that she was present in the village meeting and supported the 
prosecution  contention  that  the  accused  confessed  to  causing  of 
pregnancy  of  the  minor  girl  (PW-2)  and  promised  to  accept  the 
responsibility of the baby after birth. However, after birth, the accused 
refused to accept the baby. In cross-examination, the defence appears to 
have not disputed her evidence, aforementioned. The evidence of PW-9, 
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appears  to  have  remained  unshaken  and  unimpeached,  in  view  of 
consistency in the evidence of PW-1, the father, PW-2, the victim, PW-7 
and  PW-8,  more  particularly,  the  evidence  of  DW-1  Sri  Deben  Nayak. 
Though DW-1 has stated in cross-examination that PW-9 was not present 
in the aforesaid village ‘mel’, but here it may be pointed out that he being 
admittedly illiterate and who does not even know how to sign, he cannot 
be expected to remember correctly all the persons, who attended the ‘mel’. 
As  such,  the  contradiction,  of  DW-1  with  that  of  PW-9  is  treated  as 
insignificant,  when  in  material  particulars,  he  has  corroborated  the 
evidence of PW-9, besides the other PWs. Further, the evidence on record 
does show that PW-9, who is a social  worker,  is  unbiased and not even 
remotely  inimical  towards  the  accused.  Therefore,  this  Court  finds  no 
reason to disbelieve the testimony of PW-9. On the other hand, on perusal 
of  the cross-examination of  PW-10 SI  Hema Kanta Dutta,  the IO (  since 
retired),  it  clearly  appears  that  on  the  very  date  of  his  visit,  that  is, 
immediately, after receipt of the ejahar, Ext4, to the place of occurrence, 
which  is  specifically  shown  in  Ext.5,  the  sketch  map,  he  recorded  the 
statements of  the informant (  the deceased mother of the victim ),  the 
victim (PW-2), the father of the victim (PW-1), neighbours Dalim (PW-7) 
and his wife Sunita (PW-8) and contradictions whatever the defence has 
elicited by way of cross-examining the PWs have not been confronted 
with him, and as such, those contradictions have remained not proved 
in the case.

50. As stated above, in the instant case, PWs, 1, 2 ( the victim), 7 
and 8 are close relatives,  but their evidence cannot be charactarised as 
“interested” witnesses, if scrutinized carefully in the light of the evidence 
of independent witnesses, namely, PWs 6 and 9 in combination with PWs 4 
and 5. The credibility of their evidence has been firmly reinforced by the 
evidence of DW-1, whom the accused examined in his defence. In the case 
of  Barun Debbarma –Vs- State of Tripura [  (2013)  4  GLR 574 ],  the 
Hon’ble High Court has clearly laid down that relationship is not a factor 
to affect the credibility of  a  witness and cannot  be characterised as  an 
interested witness to reject his evidence. Therefore, in the considered view 
of  this  Court,  the evidence of  PWs,  aforementioned,  cannot be rejected 
terming as interested witnesses. 

51.  No doubt, the prosecution has not brought on evidence the 
exact words of confession made by the accused before the village ‘mel’, and 
on the other hand, the accused in his statement u/s 313 CrPC has retracted 
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his confession. However, a close scrutiny of the evidence of PWs do clearly 
prove  his  extra-judicial  confession  made  before  them,  who  bore  no 
animus, voluntarily, beyond doubt. This Court is of the considered opinion 
that the extra-judicial confession made by the accused to the effect that he 
committed sexual  intercourse forcibly  with PW-2,  Miss  ‘X’,  and that  he 
offered to marry her, despite he was a married man having children and 
further, that he offered to take care of the unborn child of PW-2, does not 
appear to have been obtained by coercion, promise of favour or false hope 
etc.,  in  any  manner,  and  as  such,  the  same  is  definitely  plenary  in 
character and undoubtedly voluntary in nature, acknowledging his guilt, 
beyond reasonable doubt. In this regard, keeping in consideration of the 
common psychological and feminine tendency to conceal the outrage of 
masculine aggression, more particularly in the rural social background, to 
which  the  victim (PW-2)  is  belong,  in  the  opinion  of  this  Court,  there 
cannot have any shadow of suspicion for false implication of the accused, 
who is a married man and when there is no evidence of animus relation 
and possibility of commission of the offence by any other person is proved 
by the defence. 

RAPE  : 
(Minor conceived and delivered baby)

52. PW-2, the victim minor girl, has categorically stated that the 
accused, a close neighbour, grabbed and forced her to lay on the ground 
and then, after tearing off her wearing garments and making her naked 
and further,  putting off  his  trouser,  committed sexual  intercourse with 
her, for which she conceived and gave birth of a child, who, of course, died 
within about 15 days. She has stated that the incident took place during 
noon time, in bamboo groves, situated behind their house, shown in Ext.5, 
the sketch map,  when her family members were out of  house except a 
small  child.  On  medical  examination  on  21-12-2009,  PW-4,  the  doctor, 
found PW-2 carrying around 24 weeks’ pregnancy and her age was below 
18 years with a live foetus, vide Ext.3, the medical report. On the other 
hand, the evidence of PW-5, the nurse of the Medical Sub-Centre, Sologuri,  
has deposed that PW-2, the victim delivered a baby on 26-03-2010 at home. 
These material facts have come in the evidence of the other PWs including 
the DW-1 and even in the statement of PW-2, the victim, recorded u/s 164 
CrPC, vide Ext.1. The defence has neither taken the plea of the victim’s 
‘consent’ nor elicited through cross-examining the PWs, rightly because at 
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the time of occurrence, PW-2, the victim was below 18 years of age and, 
therefore,  her consent was immaterial. 

53. The mere fact that the ejahar,  Ext.  4,  was lodged belatedly 
and that the informant, who was the mother of the victim could not be 
examined in the case, due to her death in course of trial, can never be a 
justifiable ground to disbelieve the prosecution case, when the PWs have 
firmly  supported  by  the  evidence  of  the  victim  minor  girl  and  the 
accused’s  confession  made  voluntarily  before  the  village  meeting 
acknowledging commission of the crime. 

54. Thus, the totality of evidence adduced by both sides in this 
case  clearly  establish  that  the  accused  committed  ‘rape’,  as  defined  in 
Section 375 of the IPC, beyond all reasonable doubt. 

 CONCLUSION
( Guilty of rape )

55. For the reasons, set forth above, this Court is constrained to 
hold that the prosecution has proved the charge of rape of the minor girl 
Miss ‘X’ against the accused Sri Arun Nayak, beyond all reasonable doubt. 

56. Accordingly, the accused Sri Arun Nayak is held guilty under 
Section 376(2)(j) of the IPC ( as amended, 2013) and convicted. 

S E N T E N C E

57. After pronouncement of the judgment, the convicted accused 
Sri Arun Nayak is heard on the quantum of punishment to be awarded. I 
have also heard Mr.  D.  C.  Borah,  the learned Public  Prosecutor and Sri 
Suranjan Borah and Sri Sankardev Nath, the learned counsel, on behalf of 
Mr. G. Borah, learned Legal Aid Counsel for the accused. 

58. The convicted accused Sri Arun Nayak has reiterated his plea 
of  innocence.  He  has  submitted  that  he  is  aged  about  50  years  and  a 
cultivator, though he has no land of his own. He has a family consisting of  
wife and four sons. His wife and eldest son, aged about 18 years work as 
daily wagers in the village. He has submitted to impose only a minimum 
punishment prescribed under the law. 
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59.       The learned Public Prosecutor has submitted that considering 
the inhumane act of rape committed by the accused on a minor illiterate 
girl, rigorous imprisonment for 10 (ten) years and fine, as prescribed by 
law, will be the appropriate punishment for him. 

60.  The  learned  Counsel  appearing  on  behalf  of  the  Legal  Aid 
Counsel  for  the  convicted  accused,  on  the  other  hand,  have  fairly 
submitted  that  considering  the  personal  circumstances  in  life  of  the 
accused, minimum prescribed punishment under law, would meet the ends 
of justice to both the sides. 

61.  On  a  careful  consideration of  the  facts  and  circumstances, 
appearing  in  the  case and the  personal,  social,  economic and  domestic 
circumstances of the accused, this Court is of the considered opinion that 
sentence  of  rigorous  imprisonment  for  10  (ten)  years  and  fine  of 
Rs.1,000/-( rupees one thousand) in default, rigorous imprisonment for 1 
(one) month, would meet the ends of justice. 

62.  In  view of  the  fact  that  the  accused  not  only  violated the 
victim girl’s personal integrity permanently in the eye of the society with 
more inhuman consequence of her delivery of a baby, this Court is of the 
considered  opinion  that  the  accused  person  does  not  deserve  any 
compassionate treatment. 

63.  Accordingly, the accused Sri Arun Nayak is sentenced to 
suffer rigorous imprisonment for 10 (ten) years and to pay fine of 
Rs.1,000/-( rupees one thousand) in default, rigorous imprisonment 
for 1 (one) month, u/s 376(2)(j) of the Indian Penal Code.

64. The period of detention undergone by the accused shall be set 
off against the sentence of imprisonment u/s 428 CrPC. 

65. A sum of Rs. 25,000/- ( rupees twenty five thousand) shall be 
paid by the Govt. of Assam to the victim girl by way of compensation, u/s 
357 A CrPC, and the said amount shall be deposited in the office of the 
Sessions Judge, Sonitpur, Tezpur, within a period of 2 (two) months from 
the date of this judgment and order. 

66. The convicted accused person is told that he has the right 
to  prefer  appeal  to  the  Hon’ble  High  Court  against  this  judgment 
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either through the Jail authority or independently, on his own. He is 
further informed that he is entitled to free legal aid to prefer appeal 
before the Hon’ble High Court and further, in this connection, he is 
advised to contact the Legal Aid Clinic established within the Central 
Jail premises, Tezpur. 

67. The judgment and order, as above, is pronounced in the open 
Court, in presence of the accused person and the learned counsel for both 
the sides, on this the 25th day of September, 2013, under the hand and seal 
of this Court. 

68. Let  a  copy of  this  judgment and order be furnished to the 
convicted accused, free of cost, immediately.

69. Send  a  copy  of  this  judgment  and  order  to  the  Deputy 
Commissioner, Sontipur, Tezpur.

70.  Send  a  copy  of  this  judgment  and  order  to  the 
Superintendent, Central Jail, Tezpur. 

 Accordingly, the case is disposed of.

 
             ( A. BORTHAKUR )  
            SESSIONS JUDGE,

                                   SONITPUR :: TEZPUR

Dictated and corrected by me :

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

Dictation taken and 
typed by me :

(J.K. Muru, Steno )
* * * * * * *
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SESSIONS    CASE NO. 56 OF 2011  
ANNEXURE

LIST OF PROSECUTION WITNESSES

PW–1 : Sri Dilip Nayak
PW–2 : Miss ‘X’, the victim 
PW–3 : Smt. Moushumi De, the Magistrate
PW–4 : Dr. Palash Moni Keot, the doctor
PW–5 : Smt. Lahari Saikia
PW–6 : Smt. Jaya Hazarika
PW–7 : Sri Dalim Orang
PW–8 : Smt. Sunita Orang 
PW–9 : Smt. Kusum Lahan
PW–10 : SI ( Retd)  Hema Kt. Dutta, Investigating Officer

LIST OF DEFENCE WITNESSES

DW–1 : Sri Deben Nayak 

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION

Exhibit –1 : Statement
Exhibit –2 : Medical Report
Exhibit –3 : Radiological Report
Exhibit –4 : Ejahar
Exhibit –5 : Sketch Map
Exhibit –6 : Seizure memo 
Exhibit –7 : Charge-sheet

 
MATERIAL EXHIBIT

N  I  L

DEFENCE EXHIBIT

N  I  L

              (A. BORTHAKUR)  
       SESSIONS JUDGE,

                         SONITPUR :: TEZPUR
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